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NOTES. 



Compensation to the Abutter for a New Use Made of the 

Highway. 

In deciding whether an abutting property owner is entitled 
to compensation when a new use is made of the street or high- 
way by the public, or under public authority, it is repeatedly 
stated that it is immaterial whether the fee is in the abutter 
or the public* Under the modem decisions the extent of the 
rights of each in either case is about the same. Yet it is cer- 



'Dillon on Municipal Corporations (4th Ed.), Sec. 704. 
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tainly true that the character of the rights in each case is diflfer- 
ent and requires the application of entirely different principles. 

When the fee is in the public, the only particular property 
which the abutter owns, in addition to that which he enjoys as 
a member of the public, is the easement of access, light and air, 
appurtenant to his particular lot. It is an incorporeal right. 
Whether any new use of the street or highway entitles him to 
compensation, depends entirely upon whether this easement is 
obstructed. An elevated structure does impair this easement,* 
and the running of steam cars on the surface does not, p^er se? 
Horse and electric cars require no compensation to the owner, 
neither do electric light or trolley poles, and therefore telephone 
and telegraph poles should not* Obviously, a subway or any 
structure under the surface of the street cannot obstruct this 
easement. Whether there has been an exclusive and permanent 
appropriation of any part of the fee; whether the use is con- 
sistent with the purpose of the highway; whether it is in the 
country or the city; whether it is to supply a service to the 
locality or only to a distant place ; are questions which are not 
involved. 

But if the abutter owns the fee, his rights are corporeal, and 
the right of access, light and air belong to him as part of his 
enjoyment of that fee. The public has only an easement. Any 
exclusive appropriation of the soil is a trespass, unless it 
is within or incident to that easement. A use which improves 
the street as a place for travel, as, for example, facilities for 
lighting, draining, etc., is considered to be incident to the 
easement. The authorities also agree that the same facility 
may be used for local domestic or municipal needs without 
compensation to the abutter, on the ground that the accruing 
benefits fully compensate him. And it is only necessary that the 
facility be available for a street use, though not actually used 
at the time." If the construction is to supply distant places only, 
it is an additional servitude, because there is no local benefit* 



'Story v. N. Y. Elevated Ry., 90 N. Y., 122. 

*lVilliams v. City Electric Street Ry. Co., 41 Fed.., 556; Reining v. 
A', y., Lack. & W. R. R., 128 N. Y., iS7 (1891) ; Fobes v. R. R. Co.. 121 
N. Y., SOS (1890). 

*Gay v. Mutual Union Tel. Co., 12 Mo. Ap., 485; Board of Trade 
Tel. Co. V. Burnet, 107 111., so7 (1883). 

^Wilcher v. Holland Water Co., 66 Hun, 619 (1893), 142 N. Y., 626 
(1894). 

'Sterling's Appeal, iii Pa., 35 (1885) ; Van Brunt v. Town of Flat- 
bush, 128 N. Y., 50 (1891); Palmer v. Larchmont Electric Co., 158 
N. Y., 231 (1899). 
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But even if a construction does supply a local domestic or 
municipal purpose, it is an additional servitude, if it does not 
at the same time supply a street use, but instead is independent 
of such a use. A telephone is said to be within that rule; 
Osborne v. The Auburn Telephone Co., 109 N. Y. 393, 1907. 
But a telephone, in supplying a ready means for notifying the 
proper authorities of defects, etc., does make possible aspeedier 
repair when needed; and therefore a contrary decision might 
have been reached. The same jurisdiction has consistently 
held that street passenger railways are not incident or within 
the public easement, whether steam,' electric,* or horse.' The 
change of motive power is not material, or automobiles would 
raise the question. The weight of authority holds that such 
do facilitate travel along the highway, and therefore are inci- 
dent and within the public easement,'" unless the particular 
kind of railway is inconsistent with the purpose of the highway 
for local traffic. Accordingly a steam railroad, because of the 
speed and infrequency of the stops, is held to be an additional 
burden." But these jurisdictions are in accord with the prin- 
cipal case as to telephones." Some jurisdictions have gone 
further and held that the public easement not only includes all 
modes of transportation, but also all modes of inter-communi- 
cation ; and therefore allow no compensation for a telephone." 
The correctness of the above decisions depends upon whether 
the extent of the public easement is determined by the extent 
of the terms of the original grant, or by reasoning as to what it 
should be. If the right of the public was obtained under emi- 
nent domain proceedings, the statute should control the extent 
of the right acquired; and since it is taken in derogation of 
private right, it must be construed strictly." A use for a differ- 
ent purpose imposes an additional burden." However, if the 
right was dedicated to the public by the owner, there is no neces- 
sary reason for a strict construction.** It was a willing act. 



'Williams v. N. Y. Central R. R., 16 N. Y., 97 (1857). 

'Peck V. Schenectady Ry. Co., 170 N. Y., 298 (1902); Paige v. 
Schenectady Ry. Co., 178 N. Y., 102 (1904). 

'Craig v. Rochester City R. R. Co., 39 N. Y., 404 (1868). 

"•Halsey v. Rapid Transit Street Ry. Co., 47 N. J. Eq. 380 (1890). 

"Taggart v. Newport Street Ry. Co., 19 Atl. (R. I.), 326 (1890). 

"Nicoll v. N. Y. &■ N. J. Tel. Co., 42 Atl. (N. J.), 583 (1894): 
Postal Tel. Co. v. Eaton. 170 111., 513 (1897)- 

''Pierce v. Drew, 126 Mass., 75 (1883). 

"Lance's Appeal, S5 Pa.. 16 (1867). 

"State V. Laverack, 34 N. J. L., 201 (1870). 
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The same applies to a limited extent to an easement obtained by 
prescription. It is certainly desirable that the public easement 
should be as broad as possible. Streets and highways are the 
natural places for the constructions required by the various 
public utilities. Private rights are least interfered with, because 
the streets are already surrendered to public uses. For that 
reason, damages are generally nominal, when an additional 
servitude is held to be imposed." Condemnation proceedings 
are expensive and seem to be unnecessary. Yet, a decision 
which upholds the rights of private property, even for purely 
technical reasons, is not to be condemned. The remedy lies 
with the legislature. Statutes should provide for the taking of 
the fee, whenever land is taken for street or highway. 



The Constitutionality of a State Appropriation to a Pri- 
vate Association. 

The decision of the supreme court of Michigan in the case 
of Michigan Corn Improvement Association v. Auditor General, 
113 N. W. 582, presents in a new form the question of the con- 
stitutional limitation on legislatures in the matter of granting 
bounties to associations representing particular industries. The 
statute to be decided upon was one appropriating five hundred 
dollars a year, for the years of 1907 and 1908, "for the use of 
the Michigan Com Improvement Association in the prosecution 
of its work of creating a deeper interest in and a better knowl- 
edge of the culture and improvement of com ;" the sums to be 
expended "under the direction of the board of directors of said 
association in such way as in its judgment will most effectually 
attain the ends sought." The beneficiary is a voluntary, unin- 
corporated association, whose membership is limited to "persons 
actively interested in the improvement of com and residents of 
the State of Michigan," and whose objects are: (i) "To stim- 
ulate effort to improve the quality of the corn crop and increase 
the yield of both grain and fodder; (2) to develop better meth- 
ods of culture and disseminate the knowledge of the same; (3) 
by meetings and discussions to arouse a deeper interest and 
develop a more thorough unity of effort in com production ; and 
(4) to establish ideals for both ear and plant for the diflferent 
varieties and breeds." At its annual meeting is held a com 



"Dillon on Municipal Corporations (4th Ed.), Sec. 722. 
"Etls V. A. T. & T. Co., 143 N. Y., 133 (1894). 



